- ARUM JAITLEY
Member of Parliameant
Leader of Opposition

(Rajya Sabha)

Decembcr 10, 2013

Respected ﬁﬂm '

I have received your letter dated 30t November, 2013 in

relation to the Lokpal. My party and T am fully committed to the
highest norms of public accountability and therefore believe that the
Lokpal should be brought into force immediately. :

I am writing to you to remove any possibility of
misunderstanding on this issue which is indicated in your letter. The
Bill which was approved by the Lok Sabha on 27" December 2011
was neither the Jan Lokpal nor had it measured up to our expectations.
The Government used its majotity in the Lok Sabha to pass this Bill
which would have created the Lokpal not as an independent

 institution but as a Government contro]led entity. Surely, creation of

a “Sarkari’ Lokpal could not be your objective or ours. The Bill in
this regard was taken up in the Rajya Sabha on 29/12/2011. The
entire Opposition rallied against the provisions contained in the Bill as
passed by the Lok Sabha which sought to create the “Sarkari Lokpal’,
Since we were committed to passing the legislation of the Lokpal ,
instead of same being rejected , we suggested major amendments
which would have created the Lokpal as a credible institution, We
had numbers on our side if those amendments would have been
carried out, The amended Bill then could have been referred back to
the Lok Sabha for reconsideration. The brief of points made by me in
the Rajya Sabha are enclosed to this letter, However, the Chairman of
the Rajya Sabha chose fo adjourn the House sine die thus denying the
country an opportunity where one House passed the Bill for creation

of credible Lokpal institution,
Thereafter, the Bill was referred to a Select Committee of the

Rajya Sabha. I was one of the Members of the Select Committee, My

party made a presentation through its members Shri Rajiv Pratap
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Rudi, Shri Bhupender Yadav and myself with regard to our proposals
before the Select Committee. A copy of those proposals which
constitutes the commitment of my party is annexed to this letter. The

- Select Committee accepted a large number of our proposals but did

not accept some of them. The Select Committee report is to be placed
before the Parliament. It is only the Parliament which is entitled to
amend/accept the same, However, the Government has erroneously
chosen to place the report before the Cabinet on 31 January 2013
and further diluted the recommendations, I have taken a public
position against this policy which is contained in my Article dated 1%
February 2013. 1 raised this issue in the Rajya Sabha on the 6" March -
2013. '

Even then this diluted Bill is not being listed on the agenda for
discussion . It appears that the Government is not sincere in getting it
placed on the said agenda. I can assure you in view of the public
position my party has adopted that we will be second to none in
pursuing this issue. I am sending this detailed response to your letter
so that the position my party and I have taken becomes clear.

With /Ltfc.qy(,,,

Yours sincerely,

(ARUN JAITLHY)

/
To '

Shri K.B. alias Anna Hazare,
Ralegan Siddhi,Tal.Parner,
Dist.Ahmednagar(Maharshtra).

Encl. As stated above.




 our effort to combit cotruptio

Tli¢ present sination *

. lost.

both anger and revulsion. in public.
_ the present povertinient has been compélled fo bring this half-heartsd.le
 first sucoess of this anti-corfupition mood. We ate all going to be judge

phony and weak ‘hill or do we want to ensure a strong and effsetlv

will be judge

'nge_ any special st

Lokpal cati be-possible thotigh' anr ardinary
. amendment.. A spoke screeri - was Greated

. BHARATIYA JANATA PARTY -
. 1TAshok Road, New Delli..", - . -

o sttory has today ‘provided ns an-‘oppertimity to legjslate ‘a strong and

effective legal mecharism “for investigation and punishmerit of the corrupt. 'We can

squander this opportunity by legislating a weak and phony-mechanisr and then create .

a sinoke screen that we. have performed our task. Alternatively, if We ‘are sincere in ,
1 we oWwe it to our-cousitry to legislale effectively. .-

. Admittedly, we livé in a society where
of governance. Political futiding in the werld’s largest democtaty is not transparent.
Discretions. avatlable ‘to those in governance at Various Stages aré Leirig misused,
Land, minitig, liquor, minnicipalities, natural resouices; revenite: depariments stc. ars
hotbeds of corription. o T .

~Obviously, today’s mechanism to fight ‘corruption s inadequats. The.
investigative mechanism can be influenced by the Staté. The legal proeesses are slow
and time ‘consumiiig. - Fatigue sets in and-the public revulsion against the, corrupt: is
to be a popuiar mood agairist coruption. There"is

We, politicians and legislators, are being: acgused
of wanting not to'create an effective . mechanism to fight sorruption, ' The fmagnitude

of bertuption in‘certain recent transactions has aggravaied public anget. . The fact that -
gislatiop is'the -

d f the end of
we support 4
¢ law against

The silver lining appears

the day as to where we stand. in this cfusade against corription. Db

cortuption. Not:only the government, its allies:and every polifical party i
. ‘Those whe are willing to proclaim but unwilling to strike will be

considered supporiers of a phony and a weak bill-. © -

. Was the Copstitution Amendinengnecessary ?

Gongtitntion ameridment which was. defeated in the Lok Sibha wellll Dt - -

© '+ The
tatits to the Lok Pal or the.Lok Ayukatas, It merely. provided that
there shall be a Lokpél at the Cefitre and the Lok Ayukatas in the States. 'An effective
legistation as-throtigh. a - Constitution.
by the Champions'of the Constitutiona!

!

people ars Josing faith in the itégriy - -

it} ;ﬂﬁS HOHSG ‘




41 of Lzst—H :The pdwer to take departmanta.l proceedings (CIause_SI{B)(b) is.
exciusxvelymthe State domam L _ .

- Am<:le 25 g Df 'the Constmrt,lcm prowdas ibn enforcmg f[ndl& & mtematlonal S
_comjmtments Why should the Goverment-of Tidia not prepare &'modél lavr.and. expect the:. .
“States to followy it Article: 252 gives an adequate flexihility-to the

“basis of casté and- rehgwn in any international convention. If the Cemral goverﬁmen’c beligves (N

ihat 1t has poveer fo mﬂke State Lok Ayukatas-Act then the State pGWers -will be éclipsed and ©* .
all egisting State ,LoIc;Ayukata Acts-wonld be invalid. The provision of clause 64(5) would be - . =
“redundant, If‘the Centre had the: axdumva jurisdiction to.framsg; such a Iaw; ﬂlan transition fo %: L

State Jaw would 1é t
-under Article 252 aﬁ: obt

.gres'uhmoftwoStates !

_'On Reserfaj o

_ Whereas I supp_rt the aff' rmanve action wiuch tha Eofi tmmon prGVIdes for. ‘
resemtmn thls Bill prnwdﬂs for reseryation ‘on  the basm of rehgmn whlch is outside
the Constitution; Admmanaliy, the wurds - not Jess than® pwwdes for 4t least 50%,of
the Members of th&.Lokpal ‘which i the- present ¢ase would be' five out of pine. Tt
would exceed the’ 50% céiling laid down by the Supreme Conit: - Why does the. -
government want to kill the Lokpal even before 1t gomes mto exzstence i-';' .

-

Sense of the House

own.; rules under Wh.‘l(:h scsme o;f' the fa.lncuons can be delegated or 'so,tﬂe perfonned by
theLokpa.Iormdelegatee S B L

Lo Sir, lnstltl.rt}on bmldmg i a. chaﬂengmg tadl
t;rcate an mtegnty mstmmon in: {ncha. -Lef us not subvert the-msntutwm e‘van before i

15 formed. We'néed to create a, powerﬁll and indeperident Lokpal, “T.ef ug not create a _j o

‘ubsegvienit Lokpal.--Ari effective: Lokpal needs’ an indeperident CBL Weitiust not -
provide fora plisble and ‘weak Lokl The Prime Minister has foade it appear as - ** .
though ‘there isya- conﬂm’t helween i ghiting ‘corfupilon’ and; federalism. Both - can

bad IustorY, the ©

eoexist. ~We:! ar(ﬂT in the, procesg of creatmg hlstory, if we craate bad
ifl o pardnn us Thgy W1]1 bc oompelled to COrrcct the exror

generatlons 1o cgme Wl
mto Whjch we ar fallu;

s Secretary BJP ParhamemaryPaxty

jamujtt fo. make gucha- . "
modle] law." Ther# is;fio injernational comthitment of Indis whicki déulEiwith reservation on the -+ .

j .i"eq siced.” Consu‘rutmna].{y the con-ect c@ur§e wauld be fnﬁ:ame a Iaw FR

. [y

[ Sdiig



- status _gives ng poweér or authority. Tt is-the Lokpal Bill which gives the power and

Bill by clamung tfmt they Wanted to gwe eonsntunonal status to the Lokpal A mere

authority. | Giving a- ‘constitutional status' and providing for 2 hollow and ‘weak Lolkpal

was a fraud on. pover, ‘Even. withott 4 constitution #mendmett, a simple’ law would be -
adequete. :Buf this law wag bemg enacted only to please. somebody-who had assumed g

& status w:thout authority to the: Lokpal would be a game chiangér.

o It is no payt of Parlisment’s job 1o legislate & superﬂuous lconsnmtlon .
amendment In a,nylcase, the proposed, Constitition 4mendment imless it clarified that .

it was the.. ‘exercise: of parlxament&ry Jm‘;tsdlcuon under article 252, 1t would haVe
amounted to lISllI'pathIl afthe State atrthonty o S :

What are the Issmes‘? ' S i' 5t S

: Iy Content 91‘ the BlH

" day. Threg aut of 5 nominges.of the: government afe.on tie selection panel .

,- Irxse T.o support the very Idea ofa strong I,okpal 1 equally nee to opp()Se a'
weak and fragﬂe Lekpal How do:I Judge th1s Iaw? I wﬂl elabc)rate three d1fferent .

cntena

The appomtment process (clause 4) i& confrelled by the Government of the
The

critétia for being a member of the.Search. Committee is ot specified. - The removal

process.” (clause 37) is Again. coptrolled by:the govermnent If & citizen is. aggneved

against the Lokpal, he cai only petition- through the government which will demde

whether to move the Supreme’ Court or not.- If the gevernment finds a particulat

Lnlq)al ‘to be inconvenient, it has‘the authotity to-suspend him. Why should it be-the-. ;
governzhent instead-of the- Qupreme Court which-should have.the: powet to. suspend a -

Lokpal: Does the 'Goverment want 2 swoid of Damocles’ “to hang over thé Lokpal
so that, should shiould he: fafl. out of line, the gOVemment 13 entitled fo; suspend him.

The gtaff: af; the Lokpal (secﬁdn IO) wﬂl be’ appomted by a jpanel submltted by the c

government

: The proaedure of mqmry hnd mvestlgaﬁon

-

The procedure ef mqulry and’ mvestlgaﬂen is abeurd 'Ihe Lok Pal has 4o

L power to act sug mei'e The Lokpal can act osly ofi a pomplamt When he receives-a
" complaint he wﬂl‘ firét decide whether to proceed in.a case.and if it decldes to proceed

further, it caiy ms ea pr'zma faiie- inquicy; He will then conduct a prelmunary miquiry
through its mq Wing to.decide whether there is a pnma fagie case er,refer it to the,

CVCviio will conduct & prel‘mmary inqairy. , In'the case of category A & B officialg, -
the' CV.C will réfer the miaiter back. 16 the Lokpal Who. will fiow. take & view: ‘whether

the matter should be reférred.to the.CBI or aiy other agency or nt. Whﬂe referrmg _
the maﬁer to the Lokpal he Wﬂl heat the delinqueni ofﬁcer and dlselose the Iine: of

=
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 The positior of CBI L

: 'D'irectoi'--qﬁ Prosecution... No ode 'shbiﬂd-'be_‘a'lldwed-

- the: Crimiinal jurisprudence that it | _
8510 how to Jvestigate-and ‘whoin to

‘Non 'Government,érgahizaﬁﬁns

) 2.'.T1ie':'g‘qv'¢;i‘-hmmfh@'-b:_'-ought-q eomstitution

T
LN

iﬁveéﬁggﬁon'.téfﬁifh{ Wherr the CBI inﬁ{ééftigatésfﬂ@ matt@é‘:it 'ﬁ{ﬂl Séxid"ﬂ]a final réport

" back t the Lokgal who will'now become the Proséolifing dgency. |

. Nowhete in the: world fis proscention ‘and investgaron comé ‘under
diiferént eggeﬁéieﬁ. - They ' mainiair i
Proseoution has o be

| should not; go“outside the CBL Additionally, the powi 2 given to the Lokpal to. tinker
-'thh_tl_l_?a"CBI’@in\?fje_'_s'{'@zfgaﬁqﬁ-'ié against all known-canonié of investigatiod. - 7 T

' We believe that the appointinent of the Dirstor.
an indeperdedt : the
o mibefere ii: -the. CBI

investigation ~heiitier the Goverriment nor the Lokpal.- It is'a welf seitled printiple of

 prosecute, Sectitn 23 of the Bill noeds to be

amended . -ihere the’ powsi’ 6f ‘adeings

’ éﬁﬁrdirﬁdﬁ'éﬁ:;,,g}x‘?gi;rthp'-b{srSEéu;dfbs‘fggv,egtqﬁﬁg Lelpaly ¢ e s
be'made in the Delhi Special Police Bstsblishthens Adt,

Similat séndreint should:

¢ J4(IH). givon to the Lokpal to imvestigato persons
who are not piiblic servants but are officials -of societies, frusts. and NGOs 'is
improper. It is a revenge-on civil society that such 4 provisian. is sought tq he enacted.
Clansg 35 of the Bill néeds t led
start funding and proyidifig legal aid to corripboffioials. -~ ... .
" It:18.my chse’ that.the; Lo ] )

The power under claus

trough the collaginn, " Fhe Goveinment contiol aves the; Tolpal... will iitcade into,, -

piivite. sovieties:and Trusts. The,CBL.Eokpal élafionship need
Witheut: ausbnpious arid: independent' CB? the. Lokpal Will be 5

" The present progedure of . investigation Which. js like. a.round rabin, needs fo be. -
ime Minister to hold his inquiry

amended and;corgected: Thé protection given torthe Pr
in camera lacks appearinee of justice: L
nally vilnerable Bifl,

- g

. y -
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[

<+ s Lol ot legislative eorifiderice .- -

-+ . The Stago Lok Ayuksta has two, finticns 1o perform
prosecute for griminal ‘offences:and the poywer
State eiuiployess. . The pawer of crimitial prosceti

T R

oo B

. :=~, The power fo-.

- le.Botyl, 2 11A i ListIIL, However, the povier of teklg,deparmenta), dction

against civil seryants of the State is a power exclysively.in the State domain i.e. Entry

3

ey ‘maintain an aci’s Tetigthdistance. “The Dircétoraio of -
‘professional but i dges not have'to'go outside the-CBL Tt _

We e that ré ofCBI Shpuld.'be madﬁ by. .
rocedure; The colleghum which-appeints-him mustalso appeintfhe- -

that it i$ the power of the investigating aiithbiity fo degide . -

izative gnd flidnoial contrl, sipérintendenics

© bé atmerided. Tt is.n0 business of the Lokpal to
kpal will substantially bs & governitent dppotitee -

trippled institution:

o:hold departmental inquiries againsé. -
on ig aviilable i the Gontursnt List.




saying, “Let the Supreme Court start auctioning the spectrum.

What can | do?” So, the arrogance has become a sulk. And this is
bound to happen. When the going is good, you are at your best,
And when the going és_ not so good, |, recenflir, read about a very
condemnable incident that instead of bouquets, people are giving
them flower pots. And this happens when.you lose credibility. The

Commonwealth Games was a great oceasion to showcase India,

its sports and its tourism. We built a great infrastructure for sports,

Today we don’t remember that infrastructure. We remember them
because of the cases of corruption.

(Continued by $SS/3B)

SS8-GS/3.10/3B

SHRI ARUN JAITLEY (CONTD.): | just want to outline the 2G
spactrum once égain. It made the entire success story of telecom
very bitter. | have mentioned coal and you have not learnt the
lesson as yet. In the VWIP helicopter deal, instead of finding out
who received the kickbacks and the bribeé, your policy is, “We wili
constitute a group of MPs in the JPC, they will find out.” The MPs
can’t go and find out who deposited money in foreign accounts.

MPs have no cosrcive powers in a JPC. MPs can’t send Letter




Rogatories to foreign Governments, 3ITTH 311 9% SHET Tad 8]
Giccil Wmﬁmmwﬁmﬂsﬂw%ﬁmg&ﬂ |
3T e A ¥ IRT P e, Yo w41 F st o i arRa
e BN, @ Select Commities F) T R TS M Select
Committee ¥, a1 of! 78T <11 8, 4 39 arezet o, 7w fawai =
TART ATAT € 9HAT 8, AP TR ST WHRT F ST

' ﬁmlmmﬂw,waﬁmﬁ!ﬁwwwﬁr@

Select Committee émi, 1 Congress Party ) geafera & i
ST arerey 21  ATTFT IETERT A & i G FE T AR BN
Fs N T \:aiqi YR ¥ Reers T 8 o B B
BN & RIes IR BT FRIT IR S BT & I

TR, T BT Ul SHBT A, SUBT 09 BTN S $iY

TG GaTE BTN Select Committee T FET & THT 7 FHT
98 R¥ad o T&1 8, ) 9G] THeT B 3K IFP Ury &8 30y
g UET B, d) UGB! BIH TREHY SNEE HI] &1 T8 S0 G AeH
& 25 B9 QT T BV 98 AR BT 9 QRS Y Trae Y g

This is what your Cahinet has now passed and over-turned the

unanimous recommendation of the Select Committes.

99 HE [ investigating officers 87X CBl & &, 811 &%
recommendations €18, F% WHR H F18 @r‘idﬁ‘l TN BT B,

#T B S, He is an inconvenient officer. Take the permission-of -




the Lokpal. The Government should not do it. Now tne

Government will have the powef to transfer it. TG RIETE SIC]
gITET 8, oY I RN 37 SR e g

SR & R SH) I BT AN B F, 1 A R g
B HETHT Bl -

SUHTIRT FEVE, BaRTETE BT Rorep fran e S afiRes
% ol R o & it 3 3 R & Rorert 291 ) v e avr
TITE B mmﬁw%‘,wﬁaﬁéaﬁmﬁﬁ%‘a@ww
BT IAGE S & AT & AR HIE G 7 8 iR o
TR % forg & e WETHRY & U 7wt 3 w Torf
it 1 +ft 7 % fo6 aremT e SR, A1FF aEt @ S @
IS o1 R A B IR 787 W &1 it e £ e fora -
e B A9 IR-IR T4 B V& off, 98 98 7= 81 Thero is an
aspirational Inciia. S-H¥HR ¥ 41 U% aspirational class £1 3
) TRie 7€ B, 3 AT B T T R, T A
TRAETRT & RIS T8 § R S ol efe & grew 8,
. Tﬂﬁ onf¥e EFT 9180 #1 So we adopt a pro-people, anti-

~ separatist approach. We have no difficulty. P gaR-qef & 0




To
The Hon’ble Chairman,
Select Committee on Lokpal and Lokayukta Bill 2012 (Rajya Sabha)

New Delhi.
Sir,

We are in receipt of the communication from the Secretariat
asking us to place on record suggestions, If any, in relation to the
subject of “The Lokpal and Lokayukta Bill 2012” under discussion,
to the Bill as approved by the_Lok Sabha and having regard to

certain amendments ~ Amendment Nol48 to 164 placed by the

Governmaent, we have the following suggestions to offer :-

I The pmvision for constitution of Lokayukia under the

State Legislation:

India is a union of States.  Federalism is a part of the basic
structure of our Constitufion. A Lokayukta constituted by the States
will deal with penal action against public servants as also the
departmental .pfoceedings. Whereas the power to initiate penal
proceedings is the subject of on the Concurrent List , the power to
deal with servicés of the State is entirely a State subject (Entry 41
of List-II of VIIth. Scheduled of Constitution, “State Public Services;
State Public Service Commission). Thus, a Lokayukta constituted
by a Central legislation would be whoﬂy ultra vires ___t_ij;_g__i_g—;:_g_igie_»jc{y'_g_ B

competence of the Central Parliament. Lokayuktas are to be




-constituted by the States, it is a settled proposition that LegiSIative

and Executive jurisdictions co-exist. It is, thus, only a State which

can provide for a Lokayukta in the State,

We are of the opinion that the provision of Article 253 for

giving effect to Treaty obligations of the Union cannot be invoked in

the present tircumstances for the reasons -

(a).

()

Federalism is a basic part of the Constitution. Past 1973. In
the Keshvanand Bharati case 1973 (4) SCC 225, the Hon'ble
Supreme Court has held that:- the basic structure of the

Constitution cannot be amended either by legislation or even

‘a Constitutional amendment. The Constitutional provisions

cannot be altered in the garb of making legislation for giving
effect to international agreements. Th;a basic structure of the
Constitution In the pre-1973 law  in this regard is highly
doubtful in view of the basfc structure doctrine.

EVen_ otherwise the UN Convention against Corruption
categorically sfates that a legislation will be enactéd by all
signatory States with regard to their domestic laws. The
domestic laws of India will encompass the federal polity of

India wherein a law dealing with the services of the States

will only be acted upon by the States.




{c )} No where does t_he UN Convention against Corruption state

that the law so enacted could breach domestic legal

provisions.

In view of the above we are of the opinion that the preamble

of the law which indicates that it is a legislation being framed .under

Article 253 of the Constitution will need to be amended. Our

proposal in this regard thus is -

()

(if)

(iii).

The law so enacted can state that it shall be mandatory for
every State to have a Lbkayukta and States may enact the
necess‘ary Act. |

It would be a fsreferrecl option if Part-IIT of the law dealing
with the Lokayukta issue be enacted under Article 252
wherein the Parllament may pass a résolutfon to legislate for
two or more States.

Alternatively, the opinicn expressed by some members in the
Committee that the approved law may be enacted on the
pattern of the Lokpal Bill and be sent to the f‘Stavi:es for

en'actmént with or without amendments.

iI. Appointment of Lokpal

amended. The Selection Committee for appointment of the Lokpal =~~~

We believe that clause 4 of the draft Bill needs to be

is loaded in favour of the government of the day. Thus category




(e) which provides for an eminent jurist being nominated by the
President would effectively mean that the jurist [s being appointed
on the Initiative of the Government. We would, thus, suggest that
clause 4(e) be suitably'amended to incorporate that the eminent
person, ‘who shall be the fifth member of the Committee, shall be
nbminated by consensus between the Prime 'Minister, Speaker of
the .House of People, Leader of Opposition in the house of People
and the Chief. Justice of India.

III. Remowval of the Lokpal

The provisions relating to remeval of the Lokpal in clause 37
should be suitably amended. The present ‘Bill read with the
amendment probose‘d by the government in ‘the Rajya Sabha gives
the power to the Govt.of India fo suspend any member of the
Lokpal dﬁring the pendency of the enquiry. This power should he

vested in the Supreme Court and not in the Government of India.

“The effect of this power vesting in the Government of India is that it

can be misused to remove an inconvenient member of the Lokpal
who initiate a proceeding against the Government of India.

IV. Staff and other officers of the Lokpal

The draf_t Bill provides for Director of Enquiry, Director of

Prosecution and other staff members to be appointed in the Lokpal |

from a pane! of names suggested by the Government of India. The




Lokpa! shouid be empowered to call for certain specific officials if he

so desires,
V. Jurisdiction of the Lokpa!

Clause 14 needs to be amended. The Lokpal should cover
predominantly such public serQants who elther work for the
governfnent, instrumentalities of the State or such bodies wﬁich are
wholly or partly financed by the Agovernment. The Iokpal has to look
at the misuse of funding by the government, Private bodies should
be kept out of the jurisdiction of the Lokpal.

Thus, two amendments are necessary ih the following manner:-

(@) In clause 14(1)(g) the word ‘or aided’ in the 4th line should .
be deleted,

(b) In clause 14(1)(h) from third to fifth line the words “or the
public and the annual income of which exceeds such amount
as the central government ‘mlay by notification specify or”_ he
deleted. The object of this amendment would be that such
NGOs which are funded by the Government or funded by
Infernational Agencies will only be covered under the Lokpal.

VI. Procedure for Investigation |
The procedure for investigation -meﬁtioned in clause 20 is

confused, cdngregated and capable of creating difficulties, It should

be amended keeping the following principles in mind.




a)

D)

d)

f)

The Lokpal on re;eipt of a complaint can either send the
matter for invesltigatio-n or 6rder a preliminary inquiry through
its own Inquiry agency or any agency including CBI. '

For the prenminary inquiry, the Inquiry agency would have
complete focus on going through all materials on record and
after seeking corﬁments of the‘department and public if it so
desires.

If on ccmplétion of preiiminary inquiry, the Inquiry Agency
recommends closure of the case, the réport should be so
forwarded to the Lokpal for its final decision.

If, however, thelInquiry Agency is of the opinion that the
Lokpal m'ay refer the matter to any other investigating agency
which may include the CBI a_iso. o

Affer completion of _the inquiry the investigating agency shall
submit a report to the Lokpal who shall either order the

closure of the'case, or ask the case to be filed under the

‘provisions of the Criminal Procedure Code or shall invite

comments from the public servant and | the concemed
department of the government in order to determine whether
sanction for prosecution should be granted or not and whether
sanction for prosecution is necessary or not.

The -Lolicpai may thereafter direct the investigative- agency

through its'pros_ecution wing to prdsecute the public servant




or ‘may direct its own Prosecﬁtion' Wing to prosecute the
pubiic servant. |
VII. Reservation in the .app@éntmenﬂ: of the members of the
Lokpal and Selection Committee |
Any form of reservation which uses the word ‘not less than’ is
capable bf being interpreted to include 100% reservation. Such a
reservation would be constitutionally ultra vires. This provisicﬁ

needs to be amended so that the extension of reservation is in

“terms of the cap as provided by the Supreme Court. The provision

for reservation includes reservation to certain categories such as

minorities. This reservation is not constitutionally permissible. We

are of the opinion that only such reservation may be permitted as is

constitutionally permissibie. Any form of reservation outside the

constitutional scheme would be ultra vires the Constitution. The

word ‘minority’ is incapable of specifying a particular group or class.

Would such a word include members of the Hindu community from
J&K or Punjab or any other State w here they are in minority,
Aiternatively, would the linguistic minorities be included in the
meaning of minority.

In the matter of Bal Patel & Ors. Vs. Union of India reported

as 2005(6) SCC 690, the Supreme Court cautioned that the State

has no religion and no section or distinct group of peaple-can-claim- ---

to be in majority-




VIII.  Position of CBI as an investigative agency

The Schedule to the Bill mandates . amendments . in the
provision to various acts, such as Delhi Police Special Esfabfishment' '
Act, Prevention of Corruption Ad: and Criminal Procedure Code.

The amendient sought In the Delhi Police Establishment Act

deals with the functioning of CBI which is the principal investigative

agency. In this regard several important witnesses pafticu!arly,
Shri A.P. Singh, Director CBI, Shri GE Vahanvati, Attbrney General,
Shri” A.P. Shah, Former Chlef Justice, Delhi High Court have
appeared before this Committee, The commeants made by each of
them are duly highlighted below:- |

Shei &.E. Vahénmﬁi Attorney Genersl of India: “I am told fhat
one of the suggéstions is that the CBI wou‘fd give its own report
under section 173 to the court and the Lokpal wouid also give its
own report to the court. Now, obviously, there is a possibility of a
conflict hére. Suppose th_e Lokpal says that the case must b,e‘ closed
and the CBI denies ‘closure’ because there is a case for
prosecution”.

“The Bill in the present form does hof deal with this part. Look ét it

from the other way round. Suppose the CBI, in its report, says that

it has to be closed and the Lokpal says that they would like him to .

be prosecuted. A person may argue that when he w-aémaeait with

only by the CBI then, he would have faced closure but, he has been
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exposed to a dlscrrmmatory procedure where there is another report

by the Lokpal which says that there is a case for prosecution. These

are the grey areas which should be ironed out so that there is no
scope for cha!ienge There Is another part where there can be 3
challenge. This doe_s not pertain to the challenge to the Bill, This
relates to a person who has been prosecuted or investigated by thé

CBI without reference to the Lokpal. He does not get the beneﬂt of

any hearing on the preliminary enquiry. CBI has g preliminary

enquiry and then, it decides to register a case. At that time, he is
not heard. Such a person couid tell us to look at the provisions of
the Lokpal Act. A person who is proceeded under this Act gets a
right to be heard. He may éay, "I am similarly situated but, T have

no right to be heard because T am being investigated by the CBI

and there is no question of the CBI hearing me until the matter .

actually reaches the court.” So, these are areas where there could

possibly be a chalfeﬁge under Article 14. But, we will have to wait
for such cases, I would suggest that all these areas may be looked
at a little carefully, I have spoken to the Law Minister on this”,

Shri A.P. Singh Director, CBI: “Sir, my purpose in making this

presentation here today is to convince the Select Committee that

CBI is the most important cog in this whole anti-cerruption - - o

structure and without the CBI the Lokpal is a non-starter right from

the beginning. You cannot have the Lokpal without the CBI or with a




truncated CBI or a’spilt CBI or a divided CBI. If Lokpal comes, it can
only be successful if CBL is an integral part. The basic investigating
| machinery of the Lokpal can only be the CBI. That is what I wanted
to emphasise. Any attempt to dilute the role of CBI or tamper with
the present structure weuld have serious consequences to the anti-
corruption mathinery in the country.' Moreover, Sir, this would also
be_an opportunity for the Select-Committee to consider means of
~ strengthening this Agency and institutionalize its autonom.y, both
financlal and administration”. | |

Hon'ble Mr. Justice A.P. Shah: “It is my belief that the CBI is
pliable. There are several instances, I do not want to guote those,
recent times where the CBI did a remarkable changes in its position
pefore the courts. I feel that it is really‘not advisable to .have
administrative control over thé CBI when corruption cases are
referred to the Lokpal body. There are some other aspects which 1
would place before yoLl. Please see para 6 of my note on page 6:
‘While the niné member Lokpé! will provide leadership to the
corruption combating institution, its effectiveness will'be determined
by the quality of the staff and investigative machinery that is made
available to it. Indeed, a larger part of the debate around the

previous version of the Lokpal Biil has been about the investigative

arm of the-Lokpal, whether to lend the services of the Céntral ™~

Bureau of Investigation (CBI) part-time or full-time for the purpose




of investigatioh, the levels of the bureaucracy which should be
under the jurisdiction of the Lokpal and the inadequaties associated
with the functioning of the CBI in high profile cases invofving°
politiclans accused of corruption”. .

"The public perception of the CBI lis that while it is effective in
investigating corruptfon cases involving Iow—_ranking- bureaucrats
and launching proéecutions it is open to manipulation by the ruﬁng
barty or alllance when cases involvé high ranking politicians or other

powerful individuals who are co-accused in corruption scandals”,

Sh. Shekhar éingh, representative of NCPRI: “We have also
sﬁggested that for those officers of the CEtl, who are dealing with
cases which have been i‘eferred to them by the Lokpal, the Lokpal
should become the final receiving authority of thleir ACRs. 50, it is
" not the initiating or the reviewing authority, which is part of the
hierarchy, but the final receiving authority. We feal that this would
make sure that neither cén the Lokpal run wild with the CBI nor the
Government can to.tally run wild with them. It is a double check and
balance. We feel very strongly about it. We woLrch request you to

consider that some such mechanism needs to be put into position

'S0 that the CBI gets some amount of independence. T should

mention here that we are not in favour of having a totally .

independent CBI-CBI which is neither under the Government nor




under the Lokpal. We feel that it is dangerous for bodies of police

because they do not have any answerabillty. It can le_aci to difficult

situation. We are not personally in favour of that”.

On the basis of the above we are of th_e categorical opinion that
considering the enormous amount of misluse of political clout the
CBI has lost its credibility. It has tﬁerefore become important to
correct this aberration. The control of CBI thus requires to be
transferred from the Deptt. Of Personnél GOI to the Lokpai in

relation to all corruption cases which are referred to Lokpal. |
| Alternatively in order to maintain independence of CQI and enable it

to get immunity from political interference, we make the following

suggestions amongst others:-~

© The CBI will have two wings. Director CBI will head the entire
organization. Under him a separate Directorate of Prosecution

should function.

s " The Investigativé Wing and Prosecution Wing of the CBI
should act indepenaent!y.' |

The Director of CBI and Director of Prosecution sﬁould be
appointed by a collegium comprising the Prime Minister,
Leader of Opposition, Lok Sabha and Chairrﬁan of Lokpal.

both the Director CBI and Director of Prosecution n;:ust have a

fixed term.




e . Both Director CBI and Director Prose_éutlon shall not be .

considered for re-employment in government

° Tﬁe power of superintendence and direction of the CBI in
relation to Lokpal referred cases must vest with the Lokpal.
® If an dfficer investigating a case is s.ought to be traﬁsferféd
for any reason whatsoever, the prior ap‘prova! of Lo_kpal
“should be required. | |
. The panel of Advocates who appear for and advise the CBI
- should be independent of the Govt. Advoca.ifes. They can be

appointed by the Director Prosecution after obtaining prior.

approval of the Lokpal.

Arun Jaitfey -

Bhupender Yaday

{Members of Select Committee an Lokpal and Lokayukta Bifl 2012 . Rajya Sabha). . .
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For over four and a half decades the Lokpal Bill has been a subject
matter of public debate. A legitimate impression has gone around that
the po||t|cal class of this country is not interested in seriously pursuing an
effective and independent Lokpal. The debate was recently revived on
- account of the anti- corruption movement led by Shri Anna Hazare. The
final Government draft was a flawed one. The appointment of the Lokpal
was substantially controlled by the Government. The investigative
agency at the disposal of the Lokpel was completely Government
controlled The investigation procedure was loaded so as to render any
independent investigation nearly impossible. The debate in the Rajya
Sabha on December 29, 2011 demonstrated that the entire Opposition
spoke in one voice against the Government's Bill. The Bill was then
referred to a Select Committee of 15 Members presided by a senior
'Congress member, Shri Satyavrat Chaturvedi. The Committee has
submitted its report to the Rajya Sabha. On most issues the Committee
report has been unanimous. As Member of the Select Committee there
were at least two issues on which some of us had reservatlons The
Government has now proposed certain amendments to the report of the
Select Committee. The Minister in charge of the Department of
Personnel, Shri V. Narayansamy has stated that two recommendations
of the Select Committee have not been aocepted by the Government
The report of the ‘Select Committee is the property of the House. Under
‘the Rules of Procedure for Conduct of Business in the Rajya Sabha,
once a report is presented to the House by a Se!eot Comm:ttee the

Government has no authority to amend the report. When the report is




taken up for consideration any Member can propose amendments to the
said Bill Similarly, the Government can propose final amendments to
the Biil as passed by the Lok Sabha accepting several suggestions of
the Select Committee and declining to accept the two important

suggestions. As a Member of the select Committee | had a different view
on at least two of the suggestions made by the Select Committee.
~ Additionally, 1 disagreed with both the changes and deletions made by
the Council of Ministers to the report of the Standing Committee. | shall
briefly. outline these four issues. 1 Notice to be giveh to a public servant
by the Lokpal before he embarks upon consideration of the compiaint
'against the public servant The Select Committee had 'conscibu‘siy
deleted the provisions with regard to the Lokpal granting an oppoartunity
of hearing to a public servant while deciding whether to embark upon-an
enquiry against the public servant or not. Such an enquiry, though
ostensibly appears to be in compliance of the principles of natural
justice, would be destructive of any effective probe against a delinquent
public servant. Let us assume a complaint_ is received against a public
servant that he demanding illegal gratification. A search and raid would
be necessary. No prior notice should ever be given to a public servant.
Altérnatively, if a complaint of disproportiohate- assets is received against
a public servant any prior notice to him by the Lokpal would enable him
to remove the entire evidence of disproportionate assets. Suddenness
and surprise are the essence of an investigation. A public servant is
interrogated and investigated in a criminal probe. He cannot be given
material collected against him during the investigation or prior to
investigation. Any representation by a public servant can be considered
by the Lokpal at the stage if granting sanction for prosecution, The right
of the public servant to be heard is only at the stage of trial and not
otherwise. 2 Change of Investigating: Officer ‘without the approval of




Lokpal The officers of CBI must function without fear or favour. An
linvestigating officer méy prove inconvenient for the powers that be.
.Removing him and replacing him with a pliable officer cannot be 'the
discretion of the -Government. If during the investigation an officer
investigating a case is sought to be moved out, ostensibly on the ground
of administrative exigencies, prior approval of the Lokpal should be
necéssary. There is no plausible reason why the Government has

chosen to reject this recommendation of the Select Committee which -

would have strengthened the institution of Lokpal. 3 Re-empiloyment of
retiring CBI Director within the Government Along with some other
colleagues | had suggested that an outgoing CBI Director should not be
offered a job in the Government. He should not be eligible for any such
employment. The desfre of a future favour can influence the CBI Director
while conducting himself in the CBI. Unfortunately, this suggestion did
‘ot find favour with some other colleagues in the Committee. There s a
strong rationale for acceptance of this suggestion that a CB| Director
should not be eligible for re-émp!oyment in the Government. This is
based on the prihcipte that during his tenure as Director he must function
without fear or favour. The desire of a future favour can be destructive of
his independence. 4 Reservation based on Rehglon The Select
Committee did not favour our _suggestion that reservations should not be
based on religion. Only such reservations are permissible which are

constitutionally provided for and are permissible. Any form of reservation .

which uses the word €not less than' is capable of being understood to

include 100 percent reservation. Such a reservation shall be

constitutionally ultra vires. Any form of reservation which is outside the
constitutional scheme is vulnerable. The provision for reservation on

basis of refigion thus needs to be re-looked.
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